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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

aemaLD C. MANN
ATTORNEY SENANAL

Honorable Tom L. Bc-uehnnp
Seoretary of State
Austin, Texas

Dear EBir: ~ Attention: WNr, )
Attorney, ¥ranch

Opinion No. O 31V//
Re: ! Becretary of 5
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*Should the Seoretary of
§tate o0llect a franchise tax
from these nmotor bLus and motor
truok ocorporations opsrating
over rixed lines and at fixed
achedules under the terms and
provisions of Article 708ia,
R. C. 8., or under the terms
and provisions of Article 70844,

i R. cl 3.?" '

As we understand your question, you refer
to those aotor bus end truck corporations operating
under certificates of pudlie convenisnce end nepes-
sity issued by the Railroad Commission of Texas, and
which are ordinarily designated as “common carriers.”

Article 708, (A) i3 the general franchise
tax statute which applies to "every domestic and for~
eign corporation heretofors or hersafter chartered or
authorized to do dbusiness in Texas." SHubdivision (D)
of Article 708, remcvses certain corporations from the
operation of Ssotion (A), and the tax is computed up-
on a different basis. Subdivision (D) reads in part
as follows:

(D} ¥Except as provided in preced-
ing Clauses (B) and (C) all public utility
corporations, which shall include avery
such corporation engaged solsly ia the bduai-
ness of a public utility whose rates or
servioce is regulated, or sudject to regule-
tion in whole or in part, dy law, shall pay
a {r:nehllo tax as provided in this Act.

-

In construing this statute, ths Austin Court
of Civil Appeals stated in Qulf States Utilities Compeny
v. State, 46 8. W. {24) 1018:

n& * & Under ths language of sub-
division (D) only 'pudliec utility cor-
porations, whioh shall include svery
such corporation engaged solely in the



Honorable Tom L. Beauchamp, page 3

business of a publie utility whose rates

or service is regulated, or sudbject to reg-
ulation, in whole or in part, by law,' are
included. It is manifest from this language
that the Legislature 4id not intend to in-
clude within the statute any corporation
whicli it hsd not theretofore, or might there-
after, declare to be 'by law' a pudblic utility
corporation or bdusiness. The phrase ‘every
such ocorporation' is necessarily limited to
'all public utility ocorporations' declared
to be such '"Dy law,! which means, as applied
hsre, by a legislative ensctment. If the
language may be resarded as of doudbtful
meaning in this regerd, then we think that
such gonstruction is manifestly the inten-~
tion of the Legislature from its long-con-
tinued poliocy of snacting from time to time
declaratory statutes, declaring businesses
or enterprises to be publioc utilities, or

to be arfected with the publie interest, ang
in subjecting them to msome sort of public
regulation or control, * * *~

A public utility has been desocribed 28 a busi~
ness organization, which regularly supplies the publiec
with some commodity or servigce, as electricity, gae,
water, transportation, telephone or telegraph eservice.
Yhile the tera has not been exactly dsfined, 2nd it
would be difficult toc construct e definition that would
rit every conceivable case, the distinguishing charac-
teristic of a public utility is the devotion of private
property by the owner or perscn in control thereof, to
such a use that the public generally has the right to
demand that the use or service shall be oconducted with
yeasonable efficiency end under proper charges. 51 C.
J. &} 44 Tex. Juris. 702.

_ ¥With reference to ths motor bus companies de-
soribed in your letter of request, the Legislature
hes made numerous regulations in what is now designated
as Article 91la, Vernon's Texas Tivil Statutes, being
Acts of 1927, 40th Leglislature, Chapter 270, as amended
Acts of 1929, Llst Lagislature, Tirst Caslled Session,
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Chapter 78, It is provided in Seotion 2 of said Act
that:

*All motor bus companies as defined
herein are hereby declared to be 'common
carriers' and subjeet to regulation by
the State of Texas, and shall not operate
any motor propelled passsnger vehicle for
ths regular transportation of persons as
passengers for compensation or hire over
any publio highway of this state, exocept
in aczordance with the provisions of thia
Act ¥ & ‘.I!

Section 3 makes it the duty of the Railrcad
Commission to iasue certifiostes of public conveniencs
and necessity, pursuant to a finding that pudlic con-
veniencs and necessity required the issuance of such
certificate and that its issuance will promote the
public welfare.

Seotion L makes it the ity of the Rallroad
Commission to supervise and regulate the public service
rendered by évery motor bus company oOperating over the
highways aver this state, fix fares, rates or charges,
prescribe rules and regulations, prescribe routes,
schedules, service ani safety operaticna.

Throughout the Aot various and detailed regu-
lations are imposed upon such motor bus companies,
which we 4o not deem necessary to set out at length.

_ Acts 1929, 4lst Legislature, Chapter 314, eas
amended by Actz 1931, 42nd Legiaslaturs, Chapter 277,
appearing as Article 911lb, Vernon's Texas Civil Stat-
utes, 1925, subjeceta the motor o-rriers described in
your letter of request to regulation and places them
under the supervision and Jjurisdiotion of the Rajlroad
Conmission of Texzs. Section 22b of such Aot provides
in part es followsa: ’

"The business of operating as a motor
carrier of property for hire along the high-
ways of this State, is declared to be a busi-
nass affected with the pudlic interest.* * *»
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Section 3 provides that no "motor aarrier
shall, after this Aot goes into effect, operste as a
common carrier without first having obteined from the
Comaission, under the provisions of this Act, = certifi-
cate of public convenlence and necesaity pursuant to a
finding to the effect that ths pudlio convenience and
necessity require such operation, * ¢ #»

Beotion 4L makes it the duty of the Railrosd
Commission to supervise and regulate such carriers and
to fix, prescride or approve rates, fares and charges,
to presoribe rules and regulations, require reports,
prescribe schedules and servicea and to supervise and
regulate motor cearriers in all matters affecting the
ralatior Detween such ocarriers and the shipping pud-
1i¢, whether therein speoifically mentioned or not. The
Act then procesds to prescoribe rsgulations and define
the duties of the Commission in greater detail.

The whole tenor of the Acts mentioned above
indicates that the welfare of the pudlic is a matter
of first oconsideration, and that the Railroad Conmis-
sion should fully consider the need and effeoctive ser-
vice rendered to the pudblic. Taxas Motor Coaches v.
Raélroad Commission (T, C. A., 1921), 41 8. W. (24)
1074,

In Producers Trinlportaeion conpan{ v. Rail-
road Commission of the State of California {(1920), 251
U. 8. 228, L0 8up. Ct., 131, it was atated:

"It is, of courss, true that if the
pipe line waz constructed solely to carry
oil for particular producers under striot-
ly private contracts and never was devoted
by its owner to publiec use, that is, to oar-
Tying for the public, the State could not
by mere lsgislative fiat or by any regulat-
ing order of & commission aonvert it into
a pudlic utility or make its owner a ocom-
mon garrier; for that wouléd de takins priv-
ate property for pudblioc use without Just
oompensation, which no state can 4o oon-
sistently with the A4ue process of law clauses

a6!
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of the Fourteenth Amendment. * * * On the
other hand, if in the beginning or during
its sudbsequent operation the pipe line was
devoted dy its owner to public use, and if
the right thus extended to the public has
not been withdrawn, there ean be no doubt
that the pipe 1ine is a pudlic utility, and
its owner a common carrier whose rates and
practices are subject to pudblic regulation.®

See also Michigan Public Utilities Commission v. Duke,
266 U. 8. 570, 45 Sup. Ct. 191, wherein motor carriers
were under consideraticn.

We also call attention to West Sudburban Trans-
portation Company v. Chiocago and West Town Railway Com-
pany, 140 K. E. 56:

*It is not the polioy of the Publioc
Utilities Act to promote competition be-
tween common carriers as a means of pro-
viding service to the pudblic. The poliey
established by that Act is that, through
regulation of an estadlished carrisr oc-
cupying a given fleld and protecting it from
competition, it may be able to ssrve the pub-
1ic more efficiently and at a more reasonable
rate than would be the case if other compet-
ing lines were authorized to serve the pubdb-
lic¢c in the sama territory. Methods for the
transportation of persons are established
and operated by private capital as en lnvest-
zent, but as they are pudblic utilities, the
State has the right to regulate them and
their oharges, so long as such regulation
is reasonable."

It is our opinion that corporations engeged solely
in the business of opsrating common ¢arrier motor buses and
motor trueks in transporting persoms or prorerty should pay
a oorporate franchise tax under the terms and provisions

o6
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of Article 7084 (D), Revised Civil Statutes, 1925,
as anended, '

Yours very truly
ATTORNEY GENERAL OF TEXAS

By /0. 444«-‘@/(‘

Cecl]l C. Cammaek
Assistant
CCC:L¥

+TPROVEDNOV 1, 1939
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